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Any ‘%rson aggrieved by this Order-in-Appeal may file an appeal t6 the appeoptiate authority in the
following way. '

National Bench or Regiohal Bench of Appelldte Tribunal fraried under GST Act/CGST Act in the cases
where dhe of the issues involved relates to place of supply as per Section 109{5) of CGST Act, 2017.

(i)

State ‘Bench or Area Bench of Appellate Tiibunal framed under GST Act/CGST Act other than as
mentibned in para- {A){i} above in terms of Section 109(7) of CGST Act, 2017

(i)

Appeal to the Appellate Tribunal shall be filed as prescfibed under Rule 110 of CGST Rutes, 2017 and
shall Be accompanied with a fee of Rs. One Thousand for every Rs: One Lakh of Tax or Input Tax Credit
involved or the difference in Tax or Input Tax Credit involved or the amunt of fine, tee ar penalty
determined in the order appealed against, subject te a maximum of Rs. Twenty-Five Thousand,

(8)

Appedl under Section 112{1) of CGST Act, 2017 to Appeliate Triburia! shall be filed along with rélevant
documetits either electronically or as may bie riotified by the Registrar, Appellate Tribunal in FORM GST
APL-0%, on common portal as prescribed under Rule 110 of CGST Riiles, 2017, and shall be accompanied
by a copy of the order appealed against within seven days of filing FORM GST APL-05 oniine.

(i)

Appedl to be filed before Appellate Tribunal under Sectioh 112(8) of the CGST Axt, 2017 after paying -
() Full armount of Tax, Interest; Fine, Fée and Pénalty arising from the inipugned order, ds is
admitted/accepted by the appellant; and ‘ .
(i} A sum equal to twerity five per cent of the remaitiirig ~amount of Tax in dispute; in
addition to the amount paid under Section 107(6) of CGST Act; 2017, arising frort the said order,
in relation to which the appeal has been filéd.

i)

The Central Goods & Service Tax { Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has
provided that the appeal to tribunal can be made within thrée months fromthe date of communication
of Order or date on which the President or the State President, as the case may be, of the Appellate
Tribuiial enters office, whichever is later.

()
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For elaborate; detailed and latest provisions ratating to filiig of appeal to the appellate avthority; the

appellant may refer to the website www.cbic.gov.in.
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ORDER IN APPEAL

The Assistant Commissioner, CGSL. Division 1L, Ahmeciabﬂd South  (hereinatter
refgired to as 'Lhe appellant’) has ‘l'liE(.] the present appeal on dated 12-11-2020 against Order
NolZN2404200248037 dated 13-4-2020 (heteinafter referred to as "the impugned order) passed
by the Assistant Commissioner, CGST, Division 111, Ahmedabad (hereinafter referred to as "the
adjhdicating éuthority’), sanctioning refund of Rs.3,58,460/- in favor of M/s.Gaurav Chandubhai
Pokar, Survey No.49-1, At. Dhamtvan, Ta.Daskroi, Ahmedabad 382 435 (hereinafter referred to

as fhe ‘respondent’).

2. Brie'ﬁy stated the fact of the case is that respondent has filed refund claim for
Rs13,58.,460/- tor the month of January 2018 (o March 2018 on dated 2-4-2020 in terms ol CBIC
Citealar No.17/17/2017-GST dated 15-11-2017 en account of 1TC accumulated due to inverted
fad structure. After due verification the adjudicating authority vide impugned order has

safctioned the claim of Rs.3,58,460/+ to the respondent.

o]
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3. On verification of impugned order duiing post audit by the Department it was observed

tth the respondent has filed claim under the eategory ITC accumulated due o inverted tax
i

—_

stlucture’ Fur the tax period from January 2018 Lo Mareh 2018, but claim was filed after expiry
ofldue date in view of sub section (1) of Section 54 of CGST Act, 2017 read with Notification
N{.2/2019-Central Tax dated 29-1-2019 read with CGST Amendmeit Act, 2018, Therefore the

afpeliant has filed the present appeal on the basis of following grounds :

i. That the claim is time barred in view ol sub section (1) of Section 54 of CGST Act, 2017
veand with Notification NO.2/2019-Central Tax dated 29-1-2019 read with CGST
Amendment Act, 2018 ;

i That the adjudicating authority has failed to consider the relevant date for filing the
refund claim ;

i That as per Section 54 of CGST Act, 2017, the due date of filing of refund claim will be
two. years ﬁ'oml due date of the furnishing of return ie on or before the (weniieth day of
suceeeding month ;

v That the refund claim was filed on 2-4-2020 for the period January 2018 to March 2018,
while refund claim for Janvary 2018 can be filed on or before 19:2-2020 and for the
month of February 2018 on or be before 19-3-2020 ie wilhin two years from the due dale
lor furnishing of return under Section 39 (1) of CGST Act, 2017,

v That in view of above, the adjudicating authority has erred in sanctioning refund claim to

the respondent without considering the time limit of filing ol retund claim.

4. In view of above grounds the appeliant prayed to set aside the impugned ordér passed by

—_

ne adjudicating authority and to pass an order directing the ad] udicating authority to recover and

o]

ppropriate the amount erroneously refunded to the claimant with int-erda.
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b . personal hearing was held ¢ 30-1-2021. No ¢ne appearéd on behalt of appellant. Shri
R 1. Patel, Authorized Represenlative appeared on behalf of respondent on virtual mode: He told
hat his letter dated 16-8:2021 may be considered along with all the documents submitted il

ile,

3 The fesbondent vide letter dated 16-8-2021 addressed to Assistant Commissioner, CGST,

| ivision [11. Vatva inleralia stibmitted

(. That they had applied for refund for Rs.5.76.000/- for the period July 2017 to March
2018 on dated 3-1-2020 against which they were issued deficiency mcmo dated 16 1-
2020. At the time of the first application the period [rom January 2018 to Maich 2018 has
nat been completed for two years. However their application has been rejected. They had
resapplied on the portal which was nat properly working. They had filed second
application on dated 2-4:22020 for Rs 3,58 460/~ for (he period January 2018 to March

2018 and the time Hmit of which has been rercwed congider the date ol old application

i That Rule 90 (3) of COST Rules. 2017 provides that whete the officer notices deficiency
in the refund application the samie wili be conimunicated to the refund applicant in Form
GSTRPRFD' 03 askiig the ¢laimant lo file a [vésh refund application aftei rectification of
such deficiencies. Circutar No.i25/44/2019-GST dated 18-11-2019 clarified at para
No.12 that the iling of fresh refund application (after curing the deficiencies) must also
be done within the limitation period of 2 years from the relevant date even though the

ofiginal refund application has been filed withiri the said period.

ii. A proviso has been added to Rule 90 (3) to provide that the time period from the date of
filing of original application wilt he communication of deficiencies in Form RFD 03

shall be excluded for counting the liimitation period of two years ;

iv.  None of the provisions of the Act provide for treating the rectified application as a fresh

application for applying the limitation period.

v,  Ina plethora of cases in the pre GS1 era the Tribunals have held that the date of filing of
the first applicdtion is only required lo bie ¢onsideréd for applying the limitation petiod.
The subsequent filisig of llie rectified applivation is rietely a continuation of the claim

already made and caniot be treated as a fresh clais.

vi.  Para 10 of Circular No.125/44/2019:G87T dated 18-11-2019 clarifies that afler a
deficiency memo has been issued the relund application woutd not be [urther processed.
Hence it is dué to the limitations of the GSTIN Porlal that the tax payer has been advised
la file the refund application again dlter rectilying the deficiencies to enable the

processing of the sanie on the portal: Theiefore it cdniiot be construed that the date of

filing of the rectified refund application shall have o be considered for applying 1;1‘15:

l
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limitation period since the same is done on account of the limitation of the portal and not

ol the Act ;

The amendment grants a fair procedural benefit to the claimﬁnts without cuitailing or
inflicting upon the existing rights of other tax payers. Hence as per Hon’ble Supreme
Court’ts decision in the case of CIT' Vs Valika Township P.Ltd., (Civil Appeal No.8750
of 2014) the present amendment granting procedural benefit can be said 1o apply

retrospectively from the inception (ie July 2017),

I have carefully gone through the facls of the case, grounds ofappeal, submissions made

he respondent and documents avaitable on record. | find that in this case the appeal was filed

to pet aside the impugned order on the ground thal the adjudicatihg authority has failed to

corn
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sider that the application for refund was filed by the respondent was beyond the time limit

scribed urider Section 54 of CGST Act, 2017 and thereby wrongly sanctioned refund to the

ondent. In this regard 1 find that as per Section $4 of CGST Act, 2017 tie time limit for

g ol refund application is two years from relevant dale. As per Clause (e) ol Explanation to

lion 54 rélevant date in case of refuind ol unutilized TTC under clause (i) of first proviso to

section (3) is the due dale for furnishing of veturn under Section 39 for the period in which

1 claim for refund avises. Accordingly in this case the due daie of filing ol refund claim for
month 01”5.lahua1'y 2018 falls on 19-2-202( and [or the month of February 2018 [alls on 19-3-
U ie two years from due date of filing of return for the month of January 2018 and February

8 which is 20-2-2018 and 20-3:2018 respectively. Therefore refund claim fited by the

resjondent on 2-4-2020 is beyond the stipulated time period.

7

Howewver. the respondent contended (hal they had filed the first refund application on

datdd 3-1-2040 which was within the time limit. However, as a deficiency memo was issued and

they had filed rectified application on dated 2-4-2020 and hence the date of filing of initial

app

per

ication is to be considered for determining the time limit. They had also conlended that as

nmendment made under Rule 90 (3) the period between date of tiling of original application

tll gommunication of deficiencies shall be excluded for counting the limitation period of 2 years.

()
B

As per Bule 90 (3) of CGST Rules. 2087 where any deliviencies are noticed and

confisnnicated in Form GST RED 03, the claimand is required (o rectily the deficicaeios and file

fros

el

appl

also

silh

vclaime In this regard CRIC vide Cirealar o, F75/d442019-G5 1T dated £8-11-2019 hag
led that sinee he vefund clainn filed after conection of delicieney iy treated as fresh refuned
cation such a rectified refund application subimitéd afier correction of deficiencies shall
bave 1o Be subomitted within 2 vears of the relévant date as defined in the caplunation after

sefion C1y of section 54 of the COST Act The Circular was issued in exercise of pOVWers

conforred onder Hection 168 (1) of the Central Goods and Services Tax Act. 2017 for

inmyp

ementation of the CGST Act und hence it is binding on Department as well as on the

regigtered pergons. Therelore as per Rube 90 (3} read with Cireular it is a statutory requirement to

fite

the rectified refund application within the time limit preseribed under Section 54 of CG "3‘

3




GAbPL/ADC/G5TD/75/2020

¢4, 2017, Accordingly. lor determining the tigie Bmit prescribed under Seetion 54 of the Act the
Jaric ol Filing of rectified relund application s o be considered and not date of fihng of inilial

gpplication as contended by the appetlant.

. | Farther notice that aiiendiment rnder Ruale 90 (3) providing exchision of period hetwe n
{nte of filing of wriginal application (11 commuiicalion of deliciendcies for ¢omputing the
intation period of 2 years was made vide Notification No:15/2021-Central tax dated 38-5-2021
vhich will come inlo Torce on the date of poblication in the Ofcial Gazelle. Therelore.
nendment made under Rule 90 (3 of CGHT Poles. 2017 vide above Motification il also be in
ree from the dale of publication in Oflcial Gazettee. Inoother words, the amendiment s a
wospective amendment. Strice the subject cliim pérlaing i the period prioe o TEA-2070 the

e ment mace under Rule 90 (3) is nal applicablé to the subject case:

I 1. Reparding cagse laws citod by the respantent 1 find fhat thi issues covered in such cases
elates 1o pre-UST era. The provisions governing provessing of refund applications and lime
it far filisg ol refund application under srstwhile Law und prasent GST b are entirc Iy
i erent. Therelare U do nat find it apt o apple the ratio of decigiong made tn the case liws cited

15 the respondent to the subjeet case.

12, Reparding decision of Hon'ble Supicnic Court in the case of CIT Vs Vatika Township
P Ltd.. (Civil Appeal No.8750 of 2014) relied by the resporident: T find that in another casc of
M/s. 1.1 Brothers Indo Flofa Ltd. Vs CCE i Civil Appeal 7157 of 2008 Honble Supréme Couwrt

has given-an analysis of the observation made in Vatika Towhship case was given as under

30 In Vatika Township (suprd). Consiitition Bench of this Court fias analysed (e jirinciple
concerning retrospectivity. The appellant hecvily relies upon the observation wicide af par‘agrﬁph
30 of the decision. which reads (his:

If'u legislution confers u henefit an sonie peisans bl Withuoiil inflicting u corresponding
deiriment on some other per‘:@bh o1 on the public generdally, and where fo confer such
henefit ctppecn".{ 1o hdave been the legisiaiors object. then the presumplion would be that
such a legisiation, giving il « purposive construction, would wdrrant il 1o be givei o

retrospective effect.

The appellant clearly misinterprets the context of the above vhservation by reading the same in
isolation. To have a better understariding of ihe said principle ii is relevant (o read tie¢ preceding
and subsequent paragraphs. We may here refer to Paragraph 32 of the said decision which is

exiracted helow :

32, Let us sharpen fhe discusiion a liiile more. We nmiaqy note thal under ceridain
circuimsidnees, a particuldr amendineit ¢un be ireated -as clarificatory ob declaratory in

nature.  Such statutory  provisions die  labeled oy “declaratory  statuies”. g’hi




GAPPL/ADC/GSTD/75/2020

circumsiances under which a provision can be termed as “declaratory satufes” Is
expluined by Justice G.P. Singh[7] in the following manner:

“Declaratory statutes The presumpiion aguins! retrospective operation is not applicable
to declaratory statiies. As staied in CRAIES anid approved by the Supreme Court : “For
modern purposes a declaratory Act may be defined as an Act jo remove doubis existing
as o the common law, or the meaning or effect of any statute. Such Agts are uswally held
to be retrospective. The usual reuson for passing u declaratory Act is (v sel aside what
Purliament deems (o have been o judiciul error, whether in the stafement of the common
law oF in the interpretation of staiites. Usially, if not invariably, such an Act containg o
preamble. and also the word 'declared” as well as the word 'enaeted’. Bul the use of the
words it is declared’ is not conclusive that the Act is declaratory for these words may, i
times, be used (o introduced new riles of law and the Act in the laiter case will only be
amending the lavw and will not necessarily be refrospective. In determining, iherefore, the
nature of the Act, regard must he had (o the substunce rather than to the jorm. If a new
det is to explain' an earlier Act, it would be without object unless construed
retrospective. An explanatory Act is generally passed to supply an obvious omission or 1o
clear up doubts as to the meuning of the previous Act. It is well settled that if a statule is
curative or merely declaratory of the previous law refrospective operation is generally
intemded The language '.s-hla!/ be deeiiied abways Lo have meant’ is declaralory, and is in
plain ierms retrospective. In the ubsence of vlear words indicating that the umending Act
is declaratory, it would not be so construed when the pre-umended provision was clear
and wnambiguous. An amending Act inay he purely clarificatory 1o clear @ meaning of a
provision of the principal Act which was aiready implicit. A clarificdtory wmendment of
this naiure will have refrospective effect and, therefore, if the principal Act was existing
Juw which the Constitution came into force. the amending Act also will be part of the
existing levie " The above summing up is fuctually based on the judgments of this Court us

well as English decisions.

Upon reading the observations at paragraph 30 and juxtaposed with paragraph 32 it is crystal

clkar that an essential requirement for application of a legislation refrospectively is to show that

fl

ke previous legislation had any omission or ambiguity or il ywus intended to explain an earlier

adt In the absence of the abave ingredients. o legislufion cannof be regarded as having

rdirospective effect.

I - e - D

~—

B . [ view of above observalion of Hon’ble Apex Court, I find that unless it is expressly
lovided that the legislature amendment was made o remove any omission or ambiguity or it
as made to explain an earlier act, it cannol be given any retrospective effect as held in Vatika
ywnship ease  Further it is a well settied principle of Law that whenever any statue is newly
cled the same has ot only prospective effect unless il is specifically provided in the amending
atute or the amendment is by way of subslitulion of an existing provisions mainly by way of
arification or removal ol defects. Therefore as per observation made by FHon'ble Supreme

ourt since Lhe amendment made under Rule 90 (3 is nol o rectify the earlier provisions, | hzl'i

5
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{hat the awendment made undei Rule 90 (3) cannol be given reirospective operation as

gontended by the respondent.

4. In view of the above discussions. { hold that refund elaim filed by the respondent on
Hated 2-4-20020.is beyond time liniit prescribed uader Section 54 of CGST Act, 2017. Hence, [
ind that thie adjudicating authority has sarictioned refund to the respondent wilhout consideiing
he time limit (dctor and thereby eftoneously sanetioned refund. Tlierefore;. [ scl aside the
mpugned ofders passed by the ddjudicating authorily sanetioning refund to the respoiident and
allow the appeal filed by the appeliant. Consequently, I order recovery refund etroneousty
sanctioned to the respondent’s along with inlerest under the provisions of CGST Act, 2017 and

Rules made there under and corresponding SGST Act, 2017,
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The appeals filed by the appellant stdnd disposed off in dbove terms.

‘LM'l-ﬁi‘ Rayka)
Jaint Commissionier (Appeals)

Date :

Allested -

-

(Sankara Ripman B.P.)
Superinténdent
Central Tax (Appeals},
Ahmedabad

By RPAD
To.

The /—\ssiStan[ Commissiorier,
CGST Di_vision 11t
Ahmedabad South
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1) ‘The Principal Chief Commissioner. Central tax, Ahmédabad Zone
2) The Commissioner, COST & Central Excise (Appeals). Alimedabad
3) ‘The Commissioner. CGST, Ahmedabad South
4) The Additional Cotmmissioner. Central Tax (Systenis). Alimedabad South
5} Shri Gaurav Chandubhai Pokar of M/s Bhagwati Enterprises, Survey No.49/1,
Al Dhamatvan TA Daskroi. Ahmedabad 382 435
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